Contract No. ____________________

NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK)

SERVICES CONTRACT GENERAL PROVISIONS

1.
Definitions.

A. The “Contract” is the basic instrument of agreement between Amtrak and Contractor, signed by duly authorized representatives of Amtrak and Contractor.


B.  The “Contract Documents” are identified in the Contract.  They include the Contract and all other documents specifically incorporated therein.  


C.  The “Contracting Official” is the individual duly authorized in writing by Amtrak to execute, administer, and make changes to the Contract on behalf of Amtrak.  The Contracting Official is not necessarily an officer of Amtrak.  He/she assumes no personal liability hereunder.


D.   “Days” means calendar days, unless otherwise indicated.  


E.  The “Services” are the services, deliverables and/or activities to be performed hereunder by Contractor as described in detail in the Statement of Services which is attached hereto and incorporated herein. 
2.
Scope of Services.  Contractor agrees to perform for Amtrak the Services described in detail in the Statement of Services.  Contractor shall provide deliverables, if any, in the quantity, format and content described in the Statement of Services.

3.
Compensation.  For full, final and satisfactory performance of the Services, Amtrak shall pay Contractor in accordance with the terms set forth in the Contract or the Pricing Schedule, which is attached hereto and incorporated herein. 


Contractor will invoice Amtrak by submitting an original invoice, along with supporting documentation, to the individual at the address set forth in the Contract.  
4.
Period of Performance.

A.  The period of performance under the Contract shall be as set forth in the Contract or the applicable schedule, unless terminated earlier as set forth elsewhere herein.


B.  All time limits stated in the Contract Documents are of the essence.  Contractor shall commence, progress and complete the Services within the time period set forth in the Contract or the applicable schedule.

5.
Force Majeure.   For purposes of this Contract, a Force Majeure Event is any one of the following:  act of God or the public enemy, act of a governmental authority acting in its sovereign capacity, fire, flood, epidemic, quarantine restriction, unusually severe weather, war, terrorism, riot, earthquake, strike or embargo.  In the event that either party’s failure to perform in accordance with any schedule or when otherwise required under the Contract arises solely out of a Force Majeure Event that is both out of the control of such party and without the fault or negligence of such party, the time for performance under the Contract may be extended proportionately pursuant to the requirements of this Section 5. No such failure shall be considered a breach or default under the Contract if the failing party promptly (within two days of the beginning of the Force Majeure Event): (i) provides notice to the other of the Force Majeure Event and the efforts it intends to undertake to re-start performance; and (ii) diligently takes effective measures by all available means to re-start performance fully in accordance with the Contract.  A party fulfilling the notice and due diligence obligations of the preceding sentence shall not be liable to the other for any losses, injury, damages of any kind, additional payments or increased costs arising from Force Majeure Events.  Default of a subcontractor shall not excuse timely performance by Contractor, unless the subcontractor’s default was caused by a Force Majeure Event beyond the control and without the fault or negligence of either Contractor or the subcontractor and Contractor could not obtain the supplies or services from another source within the time required to perform or deliver under the Contract.  If Contractor’s failure to perform extends for more than seven days from the start of the Force Majeure Event, Amtrak may, at its discretion, terminate the Contract without liability at any time after such seven days.  
6.
Independent Contractor.  

A. It is hereby understood and agreed that Contractor is not an agent, representative, or employee of Amtrak, but rather is an independent contractor.  Contractor has no authority to make representations, commitments, or obligations on behalf of Amtrak. Contractor shall maintain all required insurance and shall pay all required workers’ compensation payments, disability benefits, unemployment insurance, and employment and withholding taxes for its employees as mandated by federal, state, and local law.  

B.  Contractor and its employees are not employees of Amtrak and will not be entitled to participate in or receive any benefits or rights under any Amtrak employee benefit or welfare plan as a result of Contractor entering into this Contract.

C.  Amtrak may, from time to time, (1) engage other persons or entities to act as contractors to and to perform services for Amtrak, including services that are the same or similar to the Services to be performed by Contractor hereunder, and (2) enter into contracts with provisions that are the same or similar to this Contract with other persons or entities, in all cases without the necessity of notifying or obtaining the approval of Contractor.  Notwithstanding the foregoing, Amtrak may not engage other persons or entities to perform the same or similar work if it would violate the terms of this Agreement.  
7.
Confidential and Proprietary Information.  
A.
Confidential or proprietary information is defined as any information disclosed in a written or tangible form clearly marked as such or bearing any other appropriate notice indicating the sensitive nature of such information, or if disclosed orally or visually, identified as confidential and/or proprietary at the time of disclosure.  It is contemplated that either party may be disclosing certain confidential and/or proprietary information to the other party including, but not limited to, technical data, in the form of tangible, written materials; intangible materials such as ideas, concepts, trade secrets, and know how; policies, procedures, processes; analyses; or proprietary information.  The party who discloses such information is considered the “Disclosing Party” for purposes of this Clause.  The party who receives such information is considered the “Receiving Party” for the purposes of this Clause.  However, confidential and/or proprietary information shall exclude and the obligations imposed within this Article shall not extend to information that:


(1)
at the time of disclosure, is in the public domain; or

(2)
after disclosure hereunder, enters the public domain, other than information that entered the public domain by breach of this Contract; or

(3)
was obtained by a party from a third party without knowledge by such party of any restriction on such third party's right to disclose this information; or

(4)
was obtained by a party through independent research without use of or reliance upon confidential and/or proprietary information; or

(5)
was independently known to the receiving party at the time of receipt without restriction; or

(6)
is disclosed with the written approval of the Disclosing party; or

(7)
was or is independently developed by the receiving party; or

(8)
becomes known to the Receiving Party from a source other than the Disclosing party who is legally entitled to such information without breach of this Contract or any other contract; or

 (9)
is disclosed more than three (3) years after it was first received under this Contract, except for trade secrets, software source code, and specifications for which there shall be no time limit.

B.
Any Confidential and/or proprietary information of a party that is disclosed to or otherwise received or obtained by the other party shall be held in confidence.  Neither party shall publish or otherwise disclose any Confidential and/or proprietary information of the other party to any person for any reason or purpose whatsoever, or use any Confidential and/or proprietary information of the other party for any purpose beyond the scope of the Contract without the prior written approval of the other party. Both parties warrant that they own or are otherwise free to disclose the Confidential and/or proprietary information that they will disclose to the other and are free to disclose such Confidential and/or proprietary information pursuant to the terms of the Contract.
C.
All information disclosed under this Contract shall remain the property of the Disclosing Party, and, at the Disclosing Party’s request, shall promptly be returned or destroyed by the Receiving Party.
D.
Each party agrees that it will make Confidential and/or proprietary information available to its officers, employees, agents, representatives, and affiliates only on a need-to-know basis, and that all such persons to whom Confidential and/or proprietary information is made available will be made aware of the confidential nature of such Confidential and/or proprietary information, and will be required to agree to hold such Confidential and/or proprietary information in confidence under terms substantially identical to the terms hereof.

E.
The Receiving Party shall use the same degree of care and secrecy to protect the confidentiality of information disclosed under this Contract as it uses to protect its own Confidential and/or proprietary information, and, in any event, shall not use less than a reasonable degree of care and secrecy to protect the confidentiality of such information.  Each party shall instruct its officers, employees, agents, representatives, and affiliates of their obligations to maintain the confidentiality of Confidential and/or proprietary information obtained from the other party under this Contract.  In addition, each party shall be responsible for any actions on the part of its respective officers, employees, agents, representatives, and affiliates for any improper disclosure of Confidential and/or proprietary information, which is disclosed to such employee.

F.
Information disclosed under this Contract that the Disclosing Party, in good faith, regards as Confidential and/or proprietary shall be clearly marked or orally designated as such or bear any other appropriate notice indicating the sensitive nature of such information.

G.
If the Receiving Party is confronted with legal action to disclose Confidential and/or proprietary information received under this Contract, the Receiving Party shall promptly notify the Disclosing Party in writing in order to enable the Disclosing Party to seek an appropriate protective order.  The Receiving Party shall reasonably assist the Disclosing Party in obtaining a protective order requiring that any portion of such information required to be disclosed be used only for the purposes for which a court issues an order, or for other such purposes required by law.

H.
Both parties acknowledge that information disclosed under this Contract is a valuable and unique asset of the Disclosing Party.  Accordingly, both parties agree that except for trade secrets, software source code, and specifications for which there shall be no time limit, for a period of three (3) years from the date any such information is disclosed, the Receiving Party shall:

(1)
maintain such information in confidence;

(2)
not use such information except for the purposes of this Contract;

(3)
disclose such information only to its officers, employees, agents, representatives, and affiliates who have a need to know such information in order to fulfill the purposes of this Contract and who have been instructed of their obligations to protect the confidentiality of proprietary and/or confidential information;

(4)
not disclose any portion of such information to any third party without the prior written consent of the Disclosing Party, even if such third party is also under a restriction on disclosure imposed by the Disclosing Party.  

I.
Nothing in this Contract shall be deemed to constitute the grant to either party of a license or any other right to use Confidential and/or proprietary information of the other party under any patent, copyright, trademark, or intellectual property right that is now or hereafter owned, applied for, or controlled by the other party or any of its partners or affiliates.  The disclosure of information under this Contract shall likewise not be construed as any representation, warranty, assurance, guaranty, or inducement by either party with respect to infringement of any patent or any other proprietary right.

J.
At any time upon the written request of either party or on the other party’s own initiative, either party shall promptly deliver to the other party, and shall cause its representatives to deliver to the other party, all written Confidential and/or proprietary information disclosed by the other party, and the Receiving Party shall not retain any copies, extracts, or other reproductions in whole or in part of such Confidential and/or proprietary information.  


K.
The parties agree that the unauthorized disclosure of confidential and/or proprietary information shall cause material and irreparable harm to the party who owns or has the right to disclose the confidential and/or proprietary information, who shall have recourse to all available remedies, at law or in equity, to compensate for any and all damages suffered as a result of the disclosure.

L.
Within thirty (30) days of either (i) completion or (ii) termination of this Contract, each party shall collect all confidential and/or proprietary information applicable thereto and received under this Contract, and shall either return the confidential and/or proprietary information to the originating designated individual, or dispose of the confidential and/or proprietary information in accordance with the Disclosing Party’s written direction; provided, however, that the expiration of or the termination of this Contract shall not relieve either party from any obligation of confidentiality, non-use or non-disclosure under any other agreement, or under any other provision of law protecting trade secrets or other confidential or proprietary information.     

M.      The rights and obligations provided under this section shall extend beyond the expiration or termination of this Contract.

8.
Intellectual Property Rights.

A.  Trademarks.  Contractor shall not use Amtrak’s name, trade name, trademarks or service marks in any context in connection with any product, promotion or publication without the prior written consent of Amtrak.  Contractor agrees to comply with Amtrak instructions regarding trade dress, packaging, trade names, trademarks, service marks or other indicia of origin which shall appear on any items to be delivered under this Contract. 
  


B.  Patent Rights; Copyrights.  All written or fixed media material, ideas, concepts, discoveries, inventions, improvements, enhancements, modifications, and designs (whether or not patentable), developed, conceived or reduced to practice by Contractor or its employees in connection with the performance of this Contract, shall be promptly disclosed to Amtrak. 

C.  Infringement/Indemnity.  Contractor hereby warrants that in performing the Services under this Contract, Contractor shall not infringe or misappropriate any U.S. or foreign patent, copyright, trade secret or other intellectual property right of a third party and that it has acquired all necessary licenses and permissions to perform the services contemplated under the terms of this Contract,.   Contractor warrants and Amtrak agrees that Contractor is the sole owner of the domain name, the web site, and the contents of the web site, except for the specific information and data provided by Amtrak, all of which, by the intent of this agreement, shall be available to Contractor for shared, non-exclusive use by either party to this agreement.  Contractor agrees to indemnify Amtrak from any claims, losses, liabilities, penalties, costs (including cost of defense and attorneys’ fees) resulting from Contractor’s use of material provided by Amtrak or provision of same to a third party.   Contractor shall, at its own expense, defend, indemnify, and hold harmless Amtrak (including its directors, officers, employees, agents, subsidiaries, and assigns) from and against all claims, losses, liabilities, penalties, costs (including costs of defense and attorneys’ fees), suits or other proceedings based upon a claim that deliverables provided under this Contract, or the use thereof, infringe any patent, copyright, royalty, trademark or service mark or other third party proprietary right, or involve the wrongful use of any trade secret or confidential information; provided that Amtrak has given Contractor (1) written notice of such claim, and (2) reasonable assistance in defense or settlement as requested by Contractor, at Contractor’s sole expense, and (3) the right to control the defense or settlement of such claim.  
9.
Ethical Business Practices.

A.  Contractor agrees that it shall not offer to any Amtrak employee, agent or representative any cash, gift, entertainment, commission, or kickback for the purpose of securing favorable treatment with regard to award or performance of this Contract or any other contract.  

       
B.
Contractor agrees that it shall neither solicit nor accept any cash, gift, entertainment, commission, or kickback from a subcontractor or any other person or entity for the purpose of securing favorable treatment with regard to award or performance of any subcontract or contract issued in connection with the Contract.


C. 
Contractor agrees that it shall not (1) knowingly employ the services of any Amtrak employee or member of an employee’s immediate family as a consultant, subcontractor, or otherwise, in connection with the performance of Services under the Contract, or (2) purchase any material or services required to perform the Contract from any entity owned or controlled (including a substantial financial interest) by any Amtrak employee or member of an employee’s immediate family.
10.
Conflict of Interest.  Conflict of interest means that because of activities or relationships with other persons or entities, (1) a person or entity is unable to render impartial assistance or advice to Amtrak, (2) the person’s or entity’s objectivity in performing the Services under this Contract is or might be otherwise impaired, or (3) the person or entity has, or attempts to create, an unfair competitive advantage.  Contractor hereby affirmatively represents that it will not have a conflict of interest in performing the Services for Amtrak pursuant to this Contract.  Contractor agrees not to (a) engage in activities, or (b) initiate or maintain relationships with persons or entities where such activities or relationships create a conflict of interest.  Contractor shall use its best efforts to identify and prevent potential subcontractor conflicts of interest.  Contractor shall inform Amtrak of any activity or relationship that Contractor has reason to believe may create a conflict of interest.

Contractor represents that it is not a party to any existing agreement which would prevent Contractor from entering into and performing this Contract.

11.
Contractor Personnel/Key Personnel.

A.  Contractor is responsible for selecting qualified personnel to perform the Services required by the Contract.  Contractor is responsible for supervising all of its employees, monitoring the techniques used in the performance of work, and keeping its employees informed of improvements, changes, and methods of operation.


B.  Contractor warrants, represents and covenants that it will not assign or delegate any Services to be performed under this Contract to any individual who is not authorized to work in the United States pursuant to the U.S. Immigration Reform and Control Act of 1986, as amended, or its implementing regulations.  

C.  The parties agree that, during the term of this Contract and for one year thereafter, neither party shall, either directly or indirectly, on its own behalf or on behalf of others, solicit or recruit any person to terminate such person’s employment with the other party. This shall not restrict one party from hiring or contracting with any subcontractor or employee of the other who retires without having been solicited or recruited by the other party, or responds to regular employment solicitation efforts, such as newspaper advertisements, employment agencies, open house or job fair events, or widely distributed announcements of job openings, or who makes a direct inquiry as to employment with Amtrak or Contractor. 
12.
Warranty.  

A.  Contractor warrants that (1) it has the authority to enter into this Contract without breaching any contractual obligation or statutory duty owed to another; (2) it shall perform the Services with promptness, diligence, and in accordance with the highest professional standards in the industry; (3) it shall comply with all requirements of the Contract; (4) all deliverables to be provided hereunder shall be technically correct and based upon Amtrak furnished information or documents mutually agreed upon by the parties; and (5) in performing the Services, it shall use adequate numbers of qualified individuals with suitable training, education, experience and skills, and that it shall perform the Services in a manner consistent with the required level of quality and performance.   These warranties are in addition to all other express, implied or statutory warranties. 
B.  Upon receipt of written notice from the Contracting Official that any of the Services have not been performed in accordance with the foregoing requirements, Contractor shall correct or reperform the nonconforming Services at no additional cost to Amtrak, 
13.
Additional Warranties for Services Relating to Information Technology or 
Computer Services.

A.  Virus Warranty.  Contractor warrants that it will use commercially reasonable efforts to ensure that no viruses or similar items (“viruses”) are coded or introduced into any Amtrak software or computer system used by Amtrak.  Contractor agrees that in the event that a virus is found to have been introduced by Contractor, Contractor will take all reasonable action at its own expense to eliminate the virus and reduce the effects of the virus on Amtrak’s operations.  Contractor further agrees to cooperate with Amtrak to mitigate and restore any loss of data or operational efficiency. 


B.  Disabling Code Warranty.  Contractor warrants that it will not insert any time-bombs, drop-dead or disabling devices, back doors or similar items or invoke any code which could have the effect of disabling or otherwise shutting down any portion of Amtrak’s software or computer system.
14.
Governing Law, Jurisdiction and Venue.  The Contract shall be governed by and construed in accordance with the laws of the District of Columbia, excluding that portion of District of Columbia law relating to the application of laws of another jurisdiction.  Subject to the Claims and Disputes section hereof, each party agrees that all legal proceedings in connection with any dispute arising under or relating to the Contract shall be brought in the United States District Court for the District of Columbia.  Contractor hereby accepts the jurisdiction of the United States District Court for the District of Columbia and agrees to accept service of process as if it were personally served within the District of Columbia. 
15.
Laws, Regulations, and Permits.  Contractor warrants that it shall comply with all laws, regulations, codes, ordinances, rules or orders of any governmental entity or public authority (“Laws”) applicable to the performance of Services under the Contract.  Contractor shall, without additional cost to Amtrak, obtain all necessary permits or licenses required for the performance of the Services hereunder.

16.
Taxes.  Pursuant to 49 U.S.C § 24301(l), Amtrak is exempt, to the same extent that the United States Government is exempt, from all state and local taxes, surcharges or fees.  Contractor agrees that the prices or rates stated in the Contract (1) do not include any state or local taxes, surcharges or fees on Amtrak in connection with this transaction, and (2) do include all other applicable taxes for which Contractor is liable. 
17.
Termination for Default.  

A.  Contractor shall be in default hereunder if Contractor fails in any material way to perform or comply with any of its obligations under the Contract and such failure is not cured within ten days after notice from the Contracting Official specifying the nature of the failure (“Default”).  Amtrak shall extend such ten day cure period if: (1) Contractor notifies Amtrak that Contractor’s failure to perform is caused by the default or delay of a subcontractor; (2) subcontractor’s default is excused for the reasons described in the Force Majeure section hereof; and (3) Contractor could not obtain the supplies or services from another source within the time period required for Contractor to perform or deliver under this Contract.  Amtrak shall determine in its sole and absolute discretion the period of extension for Contractor to cure any failure described in the preceding sentence.


B.   Amtrak may terminate the whole or any part of the Contract for Default by providing notice of such termination to Contractor.  In the event Amtrak terminates the Contract in whole or in part, Amtrak may reprocure the Services from another source. If the Contract is terminated, Contractor shall not be entitled to further payments, if any, until the Services are finished. 

C. Contractor shall be liable to Amtrak for all costs, losses and damages suffered or incurred by Amtrak and arising or resulting from any such event(s) of Default and Amtrak’s reasonable response thereto.

D.  Failure to terminate following notice of a Default is not a waiver of Amtrak’s right to terminate at any time prior to satisfactory cure of the Default.


E.  In the event Amtrak terminates the Contract for Default, and the termination is subsequently found wrongful by a court or arbitrator of competent jurisdiction, then the termination shall be converted to one for convenience, and the parties’ rights and obligations shall be specified by Section 18 hereof as if the termination had been one for convenience.

18.
Termination for Convenience.  

A.  Upon written notice to Contractor, Amtrak may, at its option and in its sole discretion, terminate the Contract in whole or in part whenever and for whatever reason(s) it chooses without such termination constituting Amtrak’s breach or default.  Such termination shall be effective immediately after written notice is given to Contractor or at the time specified in the termination notice.  Contractor shall be permitted up to fifteen days following the effective date of termination to remove equipment, supplies and other materials owned by Contractor or its agents or subcontractors and used in the performance of the Services.  Contractor shall take all actions necessary to mitigate costs, and do such things as are necessary to protect Amtrak’s interests, including but not limited to:  terminate its contracts with subcontractors, complete performance of Services not terminated, settle outstanding liabilities, take any action necessary to protect the Services, and deliver inventory schedules and all Contract Documents in its possession to Amtrak. 

B.  Within thirty days after termination, Contractor shall submit to Amtrak in a form prescribed by Amtrak, a claim for termination costs.  In no event shall Amtrak’s liability for termination costs exceed the unpaid balance of the Contract, nor shall Amtrak be liable for consequential damages, including but not limited to lost or anticipatory profits, unabsorbed overhead or indirect costs.  Contractor agrees to negotiate in good faith with Amtrak regarding any claim after termination.  If appropriate, the Contracting Official shall issue a modification to the Contract reflecting any agreed upon adjustments to the Contract price resulting from the negotiation.  Contractor’s termination and related negotiation shall be subject to the Audit and Inspection section herein.


C.  In the event of the failure of the parties to agree upon the amount to be paid to Contractor by reason of the termination of Services pursuant to this section, the Contracting Official shall determine, on the basis of information available to him/her, the amount, if any, due Contractor by reason of the termination and shall pay to Contractor the amount which the Contracting Official determines to be fair and reasonable.

D.
 This provision shall not apply during the initial twelve (12) month term of this Agreement.  If the term exceeds twelve (12) months, including any new or subsequent contracts, contract extensions, change orders, or modifications hereto, this provision shall apply.
19.
Suspension of Services.


A.  After operations have begun, Contractor shall not suspend Services without prior written permission of the Contracting Official.  When under suspension, the Services shall be put in proper and satisfactory condition, and properly protected as directed by the Contracting Official.  In all cases of suspension, the Services shall not be resumed until permitted by written order of the Contracting Official.


B.  Amtrak reserves the right at any time during performance of the Services, to suspend operations thereon, or upon any part thereof, either for a specified amount of time or indefinitely, by giving Contractor five days written notice.  If such rights of suspension are exercised, the Contracting Official shall grant to Contractor an extension of the period of performance equal to the time of such suspension.  In the event that Services are suspended by Amtrak for more than thirty days cumulatively, the amount of compensation due Contractor may be adjusted for any increase in the cost of performance of the Services (excluding profit) necessarily caused by such suspension.  However, no adjustment shall be made for any suspension to the extent that (1) performance would have been suspended by any other cause, including the fault or negligence of Contractor; (2) the cumulative total of suspended days is thirty days or less; or (3) equitable adjustment is provided for or excluded under any other provision of the Contract.


C.  No claim under this section shall be allowed unless the claim, in an amount stated, is asserted in writing as soon as practicable after the termination of such suspension, but no later than the date of final payment under the Contract. 
D.
Contractor may suspend performance of this Agreement for nonpayment of invoices if such nonpayment is not cured within ten calendar days after notice from Contractor pursuant to the Notice’s provision of the Contract document provided that such invoices are (1) submitted in the format required by Amtrak, (2) not in dispute, and (3) at least 30 days past due. 

20.
Changes.


A.  The Contracting Official may, at any time, by written change order and without notice to any sureties, direct changes within the general scope of the Contract. No other Amtrak employee or representative is authorized to do so, unless expressly authorized in writing by the Contracting Official or his designee. 

B.  If any such change order causes an increase or decrease in the cost of, or time required for performance of the Services, Contractor shall notify the Contracting Official in writing within twenty days of receipt of the written change order, and shall negotiate in good faith with Amtrak, as appropriate, an equitable adjustment.  Any claim for adjustment is deemed to be waived if Contractor does not notify the Contracting Official of the need for such an adjustment within twenty days of receipt of the change order.  The Contracting Official shall issue a modification to the Contract reflecting the terms of the equitable adjustment. 

C.  Failure of the parties to agree to any adjustment shall be considered a “Dispute” to be resolved in accordance with the Claims and Disputes section herein.  Pending negotiation of the equitable adjustment and/or the final resolution of any related dispute, Contractor shall proceed diligently with the Services as modified by the change order.

21.
Claims and Disputes.


A.  “Claim” or “Dispute” is a demand or assertion by one of the parties seeking: (1) an adjustment or interpretation of Contract terms; (2) payment of money; (3) an extension of time; (4) other relief with respect to the terms of the Contract. Any Claim that Contractor may have against Amtrak arising out of the Contract must be presented in writing to the Contracting Official not later than sixty days after the first occurrence of the circumstance that gave rise to the Claim. The Claim shall contain a concise statement of the question or dispute and the relevant facts and data (including the applicable Contract provision) that support the Claim.  Contractor shall furnish any additional information that Amtrak may require to enable it to evaluate and decide the Claim.


B.  The Contracting Official shall issue a decision on the Claim within sixty days of receiving the Claim and all supporting data and documentation.  A decision from the Contracting Official shall be a condition precedent to pursuing relief under this Section 21.


C.   Any Dispute arising under the Contract that is not settled by agreement of the parties within thirty days from the issuance of the decision of the Contracting Official pursuant to Section 21(B) may be adjudicated by appropriate legal proceedings which may be brought only in the United States District Court for the District of Columbia.


D.  Pending any decision, appeal, or judgment in such proceedings or the settlement of any Dispute, Contractor shall proceed diligently with the performance of the Contract in accordance with the decision of the Contracting Official.

22.
Audit and Inspection.  
A.  Contractor acknowledges and agrees that Amtrak or its representatives may inspect, copy and/or audit Contractor’s data and records (in hard copy and/or electronic format) related in any way to the Contract, including without limitation: (1) support for any proposal, change order, or request for equitable adjustment submitted to Amtrak by Contractor; (2) documentation of Contract compliance and performance, including any work or deliverables in progress; (3) documentation of compliance with applicable provisions of Amtrak’s federal grant, regulations and statutes; and (4) support for all direct and indirect costs or prices charged to Amtrak.  Contractor agrees to maintain all such data and records throughout the term of the Contract and until three years after final payment under the Contract, and to cooperate with all audit activities.  

B.  In connection with its audit and inspection activities, upon request, Amtrak or its representatives shall be afforded access to Contractor's facilities and Contract work or deliverables in progress, and shall be allowed to interview Contractor's employees concerning any matter relating to the Contract.  Contractor shall provide adequate and appropriate workspace for Amtrak or its representatives.  

C.  Contractor agrees to reimburse Amtrak, within sixty days after receipt of a written request, the full amount of any undisputed audit findings or questioned costs, unless otherwise agreed by Amtrak in the course of post-audit negotiations with Contractor.  

D.  Contractor shall include the provisions of this clause in every subcontract or purchase order exceeding $100,000, as well as a provision requiring all subcontractors to include these provisions in any lower tier subcontracts or purchase orders exceeding $100,000.  Contractor shall be responsible for subcontractors’ or lower tier subcontractors’ compliance with this clause.  

E.  Nothing in this Contract shall be construed to limit the rights, obligations, authority, or responsibilities of Amtrak's Office of the Inspector General pursuant to the Inspector General Act of 1978, as amended, including the right to seek information by subpoena. 
 

23.
Assignment.  Neither party shall  assign or delegate its responsibilities under the Contract (or assign its right to be paid amounts due hereunder) without the prior written consent or  notification to the Contracting Official.  Any purported assignment without Amtrak’s consent written notification shall be void. 
24.
Indemnification.

A.  Contractor agrees to defend, indemnify and hold harmless Amtrak, its officers, directors, employees, agents, successors, assigns and subsidiaries (collectively “Indemnified Parties”), from and against any claims, losses, liabilities (including without limitation environmental liabilities), penalties, fines, causes of action, suits, costs and expenses incidental thereto, (including costs of defense and attorneys’ fees) (collectively “Claims”), which any of the Indemnified Parties may hereafter incur, be responsible for or pay as a result of breach of warranty, injury or death of any person, or damage to or loss (including loss of use) of any property, including property of the parties hereto, arising out of or in any degree directly or indirectly caused by or resulting from materials or deliverables supplied by, or from activities of, or Services performed by Contractor, Contractor’s officers, employees, agents, subcontractors, or any other person acting for or with the permission of Contractor under the Contract, or as a result of Contractor’s failure to perform its obligations in compliance with the Contract Documents.


B.  In addition to the foregoing, Contractor agrees to defend, indemnify and hold harmless the Indemnified Parties from and against any Claims which any of the Indemnified Parties may hereafter incur, be responsible for or pay as a result of injuries (including death) to any of Contractor’s employees, agents or subcontractors.

  
C.  The indemnification obligations under this section shall not be limited by the existence of any insurance policy procured or maintained by Contractor or by any limitation on the amount or type of damages, compensation or benefits payable by or for Contractor or any subcontractor and shall survive the termination of the Contract.

25.
Insurance.  Contractor shall procure and maintain, at its own cost and expense, during the entire period of performance under the Contract, the types of insurance specified herein or the coverages listed in the Attachment A.  Contractor shall submit a certificate of insurance giving evidence of the required coverages within ten days after the Notice of Award is issued and prior to commencing Services.  All insurance shall be procured from insurers which:  (1) are acceptable to Amtrak and licensed to do business in the jurisdiction(s) where the Services are to be performed; and (2) have financial ratings of A VIII or better in the Best’s Key Rating Guide, latest edition in effect as of the date of the Contract, and subsequently in effect at the time of renewal of any policies required hereunder.  The certificate must reference the Contract Number.  The insurance shall provide for thirty days prior written notice to be given to Amtrak in the event coverage is substantially changed, canceled, or not renewed.  If the insurance provided is not in compliance with the requirements listed herein, Amtrak maintains the right to stop the Services until evidence of insurance acceptable to Amtrak is provided, and any such delay shall not extend the period of performance hereunder.  Evidence of insurance shall be submitted to the individual at the address set forth in the Contract.


A.  Workers’ Compensation Insurance.  A policy complying with the requirements of the statutes of the jurisdiction(s) in which the Services will be performed, covering all employees of Contractor.  Employer’s liability coverage with limits of liability of not less than one million dollars each accident or illness shall be included.


B.  Commercial General Liability Insurance.  A policy issued to and covering liability imposed upon Contractor arising out of the Services to be performed and all obligations assumed by Contractor under the terms of the Contract.  Products/completed operations liability, independent contractors liability, contractual liability, personal injury liability and advertising liability coverages are to be included, and all Railroad, Explosion/Collapse/Underground 
(X-C-U) exclusions are to be deleted.  National Railroad Passenger Corporation is to be named as an additional insured with respect to operations to be performed, and the policy shall contain a waiver of subrogation against National Railroad Passenger Corporation, its employees and agents.  Coverage under this policy shall have a combined single limit of liability of not less than two million dollars per occurrence.




C.  All-Risk Contactor’s Property Insurance.  A policy issued to and covering Contractor’s interest in all property having any connection to the Services performed under the Contract.  The insurance shall provide coverage on an all-risk basis and shall have limits adequate to cover the full replacement value of the property.  National Railroad Passenger Corporation shall be named as an additional insured and coverage shall include a waiver of subrogation against National Railroad Passenger Corporation.


D.  Professional Liability Insurance.  Contractor shall maintain a professional liability insurance policy covering liability imposed on Contractor for all errors or omissions committed by Contractor, its agents, or employees in the performance of Services under the Contract.  Coverage under this policy shall have limits of liability of not less than two million dollars per claim and in the annual aggregate.  Contractor may elect to satisfy this requirement through the addition of endorsement CG2279 “Incidental Professional Liability” to its Commercial General Liability policy.


E.  Claims-Made Insurance.  If any insurance specified above shall be provided on a claims-made basis, then in addition to the coverage requirements above, such policy shall provide that:  (1)  the retroactive date coincide with or precede Contractor’s start of Services (including subsequent policies purchased as renewals or replacements); (2)  the policy allow for the reporting of circumstances or incidents that might give rise to future claims; (3) Contractor will use its best efforts to maintain similar insurance under the same terms and conditions that describe each type of policy listed above (e.g., professional liability) for at least three years following completion of the Services; and (4) if insurance is terminated for any reason, Contractor agrees to purchase an extended reporting provision of at least two years to report claims arising from Services performed in connection with the Contract.

26.
Work on Amtrak Premises.    
Although it is not contemplated that Contractor will be performing work on Amtrak’s Premises, Contractor agrees that if it performs any portion of the Services on Amtrak premises, Contractor shall take all necessary precautions to prevent any injury to persons or damage to property.  Contractor shall cooperate fully with Amtrak and other contractors on the premises and shall not commit or permit any act that will interfere with Amtrak’s operations or with any other contractors’ operations.  Contractor hereby agrees to comply fully with any security and/or safety requirements (including the requirement to attend safety classes) imposed by Amtrak. The specific requirements may include: conducting of background investigations on Contractor personnel who meet certain criteria; participation in safety and security training; wearing of appropriate identification; and barring from Amtrak property of Contractor personnel for specific reasons, including but not limited to, personnel who have been convicted or found not guilty by reason of insanity of certain disqualifying criminal offenses. 
27.
Subcontracting.


A.  Nothing contained herein or in any agreement between Contractor and a subcontractor shall create (1) any contractual relationship between Amtrak and any subcontractor, or (2) any third-party beneficiary rights in any subcontractor.  Contractor shall at all times be responsible for the work and conduct of its subcontractors and shall ensure that they comply with all applicable terms and conditions of the Contract.


B.  Contractor agrees to award subcontracts competitively to the maximum extent practicable.  
28.
Disadvantaged Business Enterprise Participation.  
(Applicable to contracts of $10,000 or more) 

A.  For purposes of this Section, a disadvantaged business enterprise (DBE) is a small business concern owned and controlled by “socially and economically disadvantaged individuals” (as that phrase is defined in 49 CFR Part 26).


B.  The term “DBE” shall mean a small business concern that is at least fifty-one percent owned by one or more socially and economically disadvantaged individuals (including women, Black Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, and other groups of individuals specified in 49 CFR Part 26) and whose management and daily business operations are controlled by one or more of such individuals.


C.  Amtrak has a corporate goal of awarding to DBEs at least five percent of the total dollars it spends on goods and services each year.


D.  (Applicable to contracts between $10,000 and $999,999) In an effort to assist Amtrak in meeting its corporate goal, Contractor agrees to use its best efforts to include the participation of DBEs in the performance of this Contract.  If Contractor utilizes any DBE subcontractors in the performance of this Contact, then Contractor shall disclose such information to Amtrak by completing NRPC 1483 (Amtrak Disadvantaged Business Enterprise Utilization Report for Vendors) and returning it to Amtrak on a quarterly basis.


E.  (Applicable to contracts of $1,000,000 or more) Amtrak has established a goal for Contractor’s utilization of DBE subcontractors in the performance of this Contract.  That goal is set forth in the Subcontracting Plan which is included herewith.  Contractor shall implement a plan for the utilization of DBE subcontractors and shall provide Amtrak with information concerning such plan by completing the enclosed Subcontracting Plan and returning it to Amtrak with its bid/proposal. In addition, Contractor shall complete NRPC 1483 (Amtrak Disadvantaged Business Enterprise Utilization Report for Vendors) and return it to Amtrak on a quarterly basis.


F.  Notwithstanding subparts D and E above, nothing herein requires Contractor to subcontract any portion of the Services.  However, if Contractor does subcontract any portion of the Services, it shall do so in accordance with subparts D and E above. 
29.
Fair Employment Practices/Equal Opportunity.


A.  Contractor agrees to abide by Amtrak’s policy and practice to ensure that all business organizations receive fair and equal consideration and treatment without regard to race, color, religion, sex, disability, veteran status or national origin of the owners or principals of the business organization.  In addition, Contractor agrees that it will not discriminate against any employee or applicant for employment because of race, color, religion, sex, disability, veteran status or national origin and that it will comply in all respects with the Americans with Disabilities Act, 42 U.S.C. 12101 et seq.


B.  Contractor will take affirmative action to ensure that applicants and employees are treated fairly without regard to their race, color, religion, sex, disability, veteran status or national origin.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this non-discrimination section.


C.  Contractor will send to each labor union or representative of workers with which it has a collective bargaining agreement or other contract or understanding, a notice advising the labor union or workers’ representative of Contractor’s commitments under this section and shall post copies of the notice in conspicuous places available to employees and applicants for employment.


D.  The Contract may be canceled, terminated, or suspended in whole or in part based on Contactor’s failure to comply with this section.


E.  Contractor will include the provisions of subparts A through D hereof in subcontracts involving Services to be performed or supplies to be furnished under the Contract, unless exempted by rules, regulations, or orders of the U.S. Secretary of Labor.

30.
Environmental Compliance.


A.  Contractor shall comply with all applicable federal, state, and local laws, regulations, ordinances, and orders concerning the environment and/or waste disposal.


B.  Contractor shall dispose of any wastes, including hazardous wastes, generated by Contractor, its subcontractors or agents (either accidentally or purposefully) in connection with its performance of the Contract in accordance with applicable federal, state, and local laws, regulations, ordinances, and orders, at its sole expense, using its own EPA generator number.  In no event shall Amtrak be identified as the generator of any such wastes.  Amtrak reserves the right to require Contractor to provide to Amtrak a copy of the results of any tests conducted by or for Contractor on any such wastes and, at Amtrak’s expense, to perform additional tests or examinations of any such wastes prior to disposal.


C.  Contractor shall include, and enforce, this Environmental Compliance section in all subcontracts or lower tier purchasing agreements.

31.
Rights and Remedies.  Each of Amtrak’s rights and remedies hereunder shall be cumulative, in addition to, and not a limitation of, any rights and/or remedies provided at law, in equity, or otherwise.  Amtrak’s failure to exercise any of its rights under the Contract shall not constitute a waiver of any past, present, or future right or remedy.  No action or failure to act by Amtrak shall constitute approval of, a waiver of, or acquiescence to, a breach by Contractor unless specifically agreed in writing.  Waiver by Amtrak of any breach by Contractor shall not constitute a waiver of any other breach of the same or any other provision of the Contract.  Acceptance of any items or services, or payment therefor, shall not operate as a waiver of any breach.

32.
Severability.  If any provision of the Contract is determined to be invalid, illegal or unenforceable in any respect, such determination shall not affect any other provision hereof.

33.
Survival of Rights and Obligations.  All rights and obligations, including without limitation, those pertaining to:  Confidentiality; Intellectual Property Rights; Laws, Regulations and Permits; Warranty; Additional Warranties; Environmental Compliance; Audit and Inspection; and/or Indemnification, which by their nature continue beyond expiration or termination of the Contract shall survive until each such right and/or obligation expires or terminates with its respective term.

34.
Bonds.  RESERVED  

35.
Amtrak Property.  Title to all property, excluding electronic media provided for inclusion on Contractor’s web site, provided by Amtrak to Contractor for its use in performance of its obligations hereunder shall remain with Amtrak.  Contractor shall properly maintain such property and shall be responsible for all loss or damage thereto.  Contractor shall properly mark and segregate any such property from its own.  Amtrak shall have the right to inspect such property at any time.  All Amtrak property shall be returned promptly to Amtrak upon termination of the Contract or as otherwise directed by Amtrak. 

36.
Contracting Official’s Technical Representative.  The Contracting Official may designate an Amtrak representative to act as the Contracting Official’s Technical Representative (“COTR”) for one or more contract administration functions not involving a change in scope, price, terms or conditions of the Contract.  Such designation will be in writing and will contain specific instructions as to the extent to which the COTR may take action on behalf of the Contracting Official.  Such designation will not contain authority to sign contractual documents, nor will it authorize the COTR to order Contract changes, modify Contract terms, or create any liability on the part of Amtrak different from that set forth in the Contract.

37.
Headings.  The headings contained herein are inserted for convenience of reference only and in no way define, limit or extend the scope or intent of the Contract or any provision hereof.

38.
Order of Precedence.


A.  In the event of an inconsistency among the various Contract Documents, the inconsistency will be resolved by giving precedence in the following order:  (1) the Contract; (2) the Pricing Schedule; (3)  the Supplementary General Provisions for Non-construction Contracts; (4) these General Provisions; (5) plans, specifications, statements of work, (6) other documents incorporated herein or attached hereto; and (7) the technical proposal, if it is incorporated herein.


B.  It is Contractor’s responsibility to study the Contract Documents and to report at once in writing to the Contracting Official any errors, inconsistencies, discrepancies, omissions or conflicts discovered between any of the provisions of the Contract Documents.  Any work performed by Contractor prior to receiving a written response from Amtrak with respect to any alleged error, inconsistency, discrepancy, omission or conflict shall be at Contractor’s own risk and expense.

39.
Labor Disputes.  Whenever an actual or potential labor dispute threatens to delay the timely performance of the Contract, Contractor shall notify Amtrak immediately and furnish all relevant information.  Contractor shall include the substance of this provision in all subcontracts hereunder.

40.
Entire Agreement.  The Contract, including all documents incorporated therein by reference, constitutes the entire agreement of the parties.  Except as provided under the Changes section herein, neither oral statements nor other writings may be used to supplement, modify, or otherwise affect the provisions of the Contract.  Contractor acknowledges that it has not been induced to enter into the Contract by any representations or promises not specifically stated in the Contract.  Unless otherwise specified herein, all previous or contemporaneous proposals, promises, representations, documents, agreements, or understandings, whether written or oral, relating to the subject matter of the Contract are hereby declared to be null and void and are superseded by the terms of the Contract.  The terms and conditions of the Contract supersede any and all terms and conditions submitted by Contractor prior to, concurrently with, or pursuant to the Contract.  No other terms and conditions, or changes or modifications to the Contract shall be binding upon Amtrak unless agreed to in writing in accordance with the Changes section hereof.

41.
Alterations to General Provisions.  The following section(s) of the Services Contract General Provisions is (are) amended to read: 

� 	Lines 78 – 82: Not applicable. Contractor will not enter contract with Amtrak if Amtrak can disclose Contractor’s intellectual properties and descriptions of the means and methods of Contractor’s proprietary aggregate system to Contractor’s competitors, or others. Contractor has consistently refused, and continues to refuse, to release any part or item of the Contractor’s ownership and control of its aggregate system.


� 	Lines 125 – 130: The training website (� HYPERLINK "http://www.amtrakus.biz" �www.amtrakus.biz�) is the sole property of the Contractor and, while Amtrak personnel will have read-only access to the documents and information, no Amtrak employee shall be allowed to program or access any system-operation screens or to write or modify any code for any use on this site or server or Contractor’s related sites or servers.


� 	Lines 258 – 264:  Not applicable. Contractor’s work will not be on Amtrak’s computers or servers. A link from Amtrak’s website to the sign-in page of the Contractor’s training and testing website will be independent of Contractor’s control.


� 	Lines 419 – 444: Not acceptable nor applicable. Audit language must be severely narrowed or eliminated completely.


� 	Lines 691 – 719: Not applicable.
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